UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

UNITED STATES OF AMERICA
V. Misc. No. 06-14-P-H
LISE L. McLAIN,

Respondent

CERTIFICATION OF FACTSFOR A FINDING OF CONTEMPT
AND ORDER TO SHOW CAUSE

Theingant action commenced on February 15, 2006 with thefiling by the government of apetition
to enforce an Internal Revenue Service (“IRS’) summons.  See Petition To Enforce Internd Revenue
Service Summons(* Enforcement Petition”) (Docket No. 1). On March 27, 2006, following theholding of
a show-cause hearing at which the pro se respondent was present, | issued an order directing that the
respondent comply with the summons. See Minute Entry (Docket No. 6); Order Enforcing Interna
Revenue Service Summons (* Enforcement Order”) (Docket No. 7). The government now movesfor an
order of contempt againgt the respondent, asserting that she has failed to comply with the Enforcement
Order. See Mation for an Order of Contempt Against LiseL. McLain (“Motion for Contempt”) (Docket
No. 11). In accordance with 28 U.S.C. §636(e)(6)(B)(iii), | certify facts that, in my view, support a
finding of contempt on the part of the respondent, and hereby order her to appear before United States
Digrict Judge D. Brock Hornby, at the date, time and place specified below, to show cause why sheshould

1



not be held in contempt of court.
|. Discussion
A. Applicable Legal Standards

In this case, the government requests that the respondent be held in civil contempt of court and
incarcerated until such time as she“purges’ the contempt by complying with the Enforcement Order. See
Motion for Contempt a 3-4; seealso, e.g., United Satesv. Saccoccia, 433 F.3d 19, 27 (1st Cir. 2005)
(“Civil contempt may be imposed to compe compliance with a court order or to compensate a party
harmed by non-compliance.”); United States v. Perry, 116 F.3d 952, 956 (1st Cir. 1997) (“[T]he
paradigmatic civil contempt sanction is coercive, designed to exact compliance with a prior court order.
Imprisonment for civil contempt is ordered where the defendant has refused to do an affirmative act
required by the provisons of an order which, either in form or substance, was mandatory in its character.
The contemnor isconfined indefinitely with rel ease dependent on “ purging’ the contempt by complying with
the order.”) (citation and interna punctuation omitted).*

“A complainant must prove civil contempt by clear and convincing evidence.” AccuSoft Corp. v.
Palo, 237 F.3d 31, 47 (1t Cir. 2001) (citations and internd quotation marks omitted). “In addition,
contempt may only be established if the order alegedly violated is clear and unambiguous.” 1d. (citations
and interna quotation marks omitted); see also, e.g., Goya Foods, Inc. v. Wallack Mgmt. Co., 290 F.3d

63, 77 (1st Cir. 2002) (moving party must “establish by dear and convincing evidence that the putative

! “Generally, a court may impose civil contempt sanctions pursuant to the minimal procedures of notice and an
opportunity to be heard; the reason for thisisthat the civil contemnor may avoid the sanction by obeying the court’s
order.” United Statesv. Winter, 70 F.3d 655, 661 (1<t Cir. 1995). “In contrast, criminal contempt isacrimeinthe ordinary
sense, and criminal contempt sanctions may beimposed only if the court provides certain constitutional protections.” Id.
(continued on next page)



contemnor violated the relevant court order.”). The validity of the underlying order istaken asagiven; it
may not be chdlenged for the firg time in a contempt proceeding. See, e.g., United States v. Lawn
Builders of New Eng., Inc., 856 F.2d 388, 395 (1<t Cir. 1988) (“ A contempt proceeding does not open
to reconsderation thelega or factual basis of the order aleged to have been disobeyed and thusbecome a
retrid of theorigind controversy.”) (citation and interna punctuation omitted); seealso, e.g., United Sates
v. Rylander, 460 U.S. 752, 757 (1983) (“Because a proceeding to enforce an IRS summons is an
adversary proceeding in which the defendant may contest the summons on any gppropriate ground, and
becauselack of possession or control of recordsissurely such aground, theissue may not beraised for the
firgt time in a contempt proceeding.”) (citations and internd quotation marks omitted).

Nonetheless, afinding of civil contempt may yet be avertedin certain circumstances short of |etter-
perfect compliance with acourt order; for example, if aputative contemnor establishes (i) a present inglity
to produce requested documents or (ii) substantia compliance with the underlying order. See, eg.,
Rylander, 460 U.S. at 757 (“Inacivil contempt proceeding such asthis, of course, adefendant may assert
apresent inability to comply with the order in question. Whilethe court isbound by the enforcement order,
it will not beblind to evidence that complianceisnow factudly impossible. . .. Itissettled, however, thatin
raisng this defense, the defendant has a burden of production.”) (citations omitted) (emphasisin origind);
AccuSoft, 237 F.3d at 47 (“[W]hile good-fath efforts done do not insulate a defendant in a contempt
action, our precedent permitsafinding of contempt to be averted where diligent effortsresult in substantia
compliance with the underlying order. The determination of whether substantial compliance has been

achieved will depend on the circumstances of each case, including the nature of theinterest at stlake and the

(citations and internal quotation marks omitted).



degree to which noncompliance affects that interest.”) (citations and internd quotation marks omitted);
Langton v. Johnson, 928 F.2d 1206, 1220 (1st Cir. 1991) (“[S]ubgtantid compliance can avert afinding
of contempt. That is to say, the decrees here a issue, like most such decrees, were susceptible to
satisfaction by diligent, good faith efforts, culminating in substantial compliance.”).

Inthiscircuit, good faith or lack of willfulness, sanding done, does not condtitute adefenseto civil
contempt. See, e.g., Goya Foods, 290 F.3d at 76 (“Thelaw isfirmly established in thiscircuit that good
fathisnot adefenseto civil contempt.”); Star Fin. Servs,, Inc. v. AASTAR Mortgage Corp., 89 F.3d 5,
13 (1st Cir. 1996) (“[G]ood faith, or the absence of willfulness, doesnot relieve aparty from civil contempt
in the face of aclear order.”). Nor does a sdf-imposed inability to produce requested documents. See,
e.g., Inre Power Recovery Sys., Inc., 950 F.2d 798, 803 (1st Cir. 1991) (“ Granted, aparty may defend
contempt and failure to comply on the grounds that compliance was impossble; sdf-induced inghility,
however, does not meet the test.”) (footnotes omitted).

When, as here, “the court’s purpose is to coerce compliance, the available remedies include
imprisonment of the contemnor until he purges himself of contempt by complying with the order ad a
prospective, conditiond fine” G. & C. Merriam Co. v. Webster Dictionary Co., 639 F.2d 29, 41 n.13
(1<t Cir. 1980) (citations omitted).

The government’s motion implicates section 636(€) of the United States Magistrate Judges Act,
pursuant to which, in a proceeding such asthisin which an act is asserted to condtitute civil contempt of a
magistrate judge s order,

the magidrate judge shdl forthwith certify the facts to a digtrict judge and may serve or

cause to be served, upon any person whose behavior is brought into question under this

paragraph, an order requiring such person to appear before a digtrict judge upon a day
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certain to show cause why that person should not be adjudged in contempt by reason of

the facts so certified. The digtrict judge shall thereupon hear the evidence asto the act or

conduct complained of and, if it issuch asto warrant punishment, punish such personinthe

same manner and to the same extent as for a contempt committed before adigtrict judge.

28 U.S.C. § 636(e)(6)(B)(iil); see also, e.g., JSC Foreign Econ. Ass'n Technostroyexport v.
International Dev. & Trade Servs., Inc., No. 03 Civ. 5562(JGK)(AJP), 2006 WL 1148110, at *1
(SD.N.Y. Apr. 28, 2006) (“Where the magidtrate judge has certified facts congtituting contempt, the
digtrict court must make an independent determination of the facts certified and consider any additiond
evidence. The determination of whether the conduct congtitutes contempt and, if so, what sanctions are
appropriate are left to the discretion of the district court.”) (citations omitted).

B. Certification of Facts

Pursuant to 28 U.S.C. § 636(€)(6)(B)(iii), | hereby certify to Judge Hornby the following facts,
which, in my view, support a finding of contempt by the respondent:

1. M. Gagne is a duy commissoned revenue officer employed in the Small Business/Sdlf
Employed Divison of the Office of the Area Director of the IRS in Lewiston, Mane. See Second
Declaration of M. Gagne (* Second Gagne Decl.”), Exh. B to Mation for Contempt, 1 1.

2. Inhigher capacity asarevenue officer, Gagne has been investigating respondent McLain's
tax liability for the periods ending December 31, 2000 and December 31, 2001. 1d. 2.2

3. In connection with thet investigation, on August 8, 2005 Gagne served on the respondentan

adminidrative summons requiring her to give testimony and produce documents as described in the

summons. See Declaration of Revenue Officer (“First Gagne Decl.”), Attach. #2 to Enforcement Petition,

2 M. Gagne' s affidavit does not make clear his/her gender. See generally Second Gagne Decl.



11 3-4; Summons, Exh. A to Enforcement Petition.

4, The Summons required the respondent to appear before Gagnein Lewistonon August 30,
2005, to give testimony and to bring with her and produce for examination:

All documents in your possession and control reflecting the assets and lighilities of the

above name taxpayer(s) [Lise L. McLain] induding, but not limited to, the following: al

bank statements, checkbooks, cancel ed checks, savings account passbooks, and records

of certificates of deposit, for the period January 1, 2004 to July 31, 2005, regarding

accounts or assats held in the name of the taxpayer(s) or held for the benefit of the

taxpayer(s); al records or documents regarding stocks and bonds, deeds or contracts

regarding real property, current registration certificatesfor motor vehides andlifeor hedth

insurance policies currently in force, any of which itemsare owned, wholly or partidly, by

the taxpayer(s), or in which the taxpayer(s) have asecurity interest, or held for the benefit

of either or both of the taxpayer(s), o that acurrent Collection Information Statement may

be prepared.
Summons.

5. On August 30, 2005, the respondent failed to comply with the Summons. See First Gagne
Dedl. 115. She continued to refuse to comply with the Summons through the date of Gagne' sfirgt affidavit
(December 1, 2005). Seeid.

6. On February 15, 2006 the government filed the ingtant Enforcement Petition. See Docket
No. 1. By order dated February 21, 2006, | directed the respondent to appear before me on March 27,
2006 to show cause why she should not be compelled to obey the Summons. See Order To Show Cause
(Docket No. 2).

7. A show-cause hearing was held before me on March 27, 2006, at which both thepro se
respondent and counsel for the government appeared. Following that hearing, | issued an order directing
that the respondent appear before Gagne or any other officer of the IRS and produce the documents

described inthe Summons and alow the IRS to examine the records and take testimony on or before April
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12, 2006 at the IRS office in Lewiston, Maine. See Enforcement Order. | dso stated: “ Failureto comply
with this order shall make the respondent liable for afinding of contempt of court.” Id.

8. On April 12, 2006 the respondent appeared before Gagne. See Second Gagne Decl. { 4.
Asis reflected in transcripts prepared by both Gagne and the respondent of a tape recording of that
meseting, the respondent did not provide to Gagne the documents and information described in the
Summons. Seeid.; Notice of Transcript of Taped Hearing Dated April 12, 2006 at the Interna Revenue
Searvicea Lewiston, Maine, Exh. Cto Motion for Contempt; Taped Interview in Responseto aSummons
Between M. Gagne, Revenue Officer, Collection Group 26, Lise L. McLain and Stephen Joseph McLan
J., Exh. B-1 to Motion for Contempt.>

[I. Concluson and Order To Show Cause
Upon the Motion for Contempt and the facts certified above, and in accordance with 28 U.S.C. §

636(e)(6)(B)(iii), it is hereby ORDERED that the respondent appear before United States Digtrict Court

% The respondent filed a six-page memorandum in opposition to the Motion for Contempt to which she appended a
number of documents. See Notice of Request To Strike the Contempt Charge Against Lise L McLain (“ Contempt
Opposition”) (Docket No. 15). | have carefully considered these materials, determining that they raise no issue
necessitating an evidentiary hearing or otherwise call into question the relevant factsas | have certified them. Seeg,
Goya Foods, 290 F.3d at 77 (“[A] party hasaright to an evidentiary hearing in acivil contempt proceeding only if, and to
the extent that, genuine issues of material fact exist.”). The bulk of the respondent’ s submission is non-responsivetothe
issues presented by the government’ s motion. She does assert that (i) she did not notice until she transcribed the tape of
the April 12, 2006 meeting that Gagne was referring to the taxable years 2004 and 2005 (rather than 2000 and 2001), (ii) she
sincerely believed she was providing the required books and records, and (iii) she attempted to provide the books and
records as requested but was cut off by Gagne. See Affidavit of Negative Averment, attached to Contempt Opposition,
1182-86, 90. As noted above, good faith, standing alone, isinsufficient to avert afinding of contempt. See, e.g., Goya
Foods, 290 F.3d at 76. The respondent’s subjective beliefs and perceptions, even if sincerely espoused, do not
controvert the government’ s clear and convincing evidence that (i) the respondent was served on August 8, 2005 with a
Summons stating that records were sought for the period January 1, 2004 to July 31, 2005, see Summons, and (ii) when
pointedly asked by Gagne on April 12, 2006 whether she had brought with her certain of therequired documents(suchas
bank statements, checkbooks and canceled checks), she persisted in calling Gagne's attention to non-responsive
documents such as a Uniform Commercial Code form, an indemnity bond and a purported settlement agreement between
the parties, whereupon Gagne terminated the meeting. See Exhs. B-1, C to Motion for Contempt. Nor does the
respondent offer evidence that, at any time since the April 12, 2006 meeting, she has provided to Gagne or any other IRS
(continued on next page)



Judge D. Brock Hornby, in Courtroom 2 of the United States Courthouse, 156 Federd Street, Portland,

Maine 04101 on the 29th day of June, 2006 at 1 p.m. to show cause why she should not be held in

contempt of court for falure to comply with this court’s Order Enforcing Internal Revenue Service
Summons dated March 27, 2006.
So ordered.

Dated this 7th day of June, 2006
/9 David M. Cohen

David M. Cohen

United States Magistrate Judge
Plaintiff
USA represented by HALSEY B. FRANK

U.S. ATTORNEY'S OFFICE
DISTRICT OF MAINE

100 MIDDLE STREET PLAZA
PORTLAND, ME 04101

(207) 780-3257

Email: halsey frank@usdoj.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

EVAN J. ROTH

U.S. ATTORNEY'S OFFICE
DISTRICT OF MAINE

100 MIDDLE STREET PLAZA
PORTLAND, ME 04101

(207) 780-3257

Emall: evan.roth@usdoj.gov
ATTORNEY TO BE NOTICED

officer documents responsiv e to the Summons. See generally Contempt Opposition.



V.

Defendant

LISEL MCLAIN represented by LISE L MCLAIN
23 Gilead Rd
Gilead, ME 04217

PRO SE



